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Abstract
Drawing on Durkheim, Simmel, and Luhmann, this article grounds the polysemic character 
of privacy and its contingent legal determination in the functional differentiation of social 
communication systems. It demonstrates a previously overlooked common denominator among 
privacy conflicts and an emergent principle for their legal resolution. Case-law examples from the 
US Supreme Court and the European Court of Human Rights show how functional relevance 
turns ‘private’ events into ‘public’ ones, or ‘reasonable limitations’ of privacy into ‘unwarranted 
violations’, and vice versa.
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Increasingly recognized as an irreducible ground for claims-making, legislation, and 
adjudication around the world,1 the right to privacy has eluded adequate theorization. A 
glimpse of the challenge is provided by the European Court of Human Rights’ (ECtHR) 
interpretation of ‘private life’, as protected by Article 8(1) of the European Convention 
on Human Rights. According to the Court, private life, in addition to:

… elements such as gender identification, name, sexual orientation and sexual life … [includes] 
a right to identity and personal development and the right to establish and develop relationships 
with other human beings and the outside world … even in a public context … [and perhaps in] 
activities of a professional or business nature.2

It is not always clear where and when legally valid expectations of privacy exist. Nor is 
it obvious how privacy claims would fare in the legal balance against other legally rec-
ognized interests, such as promotion of public morality, national security and crime 
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prevention, or freedom of expression. If privacy protects homosexuality and one’s right 
to establish relationships with others, does it also confer a right to same-sex marriage? If 
it grants a right to establish relationships with the outside world, does it also confer a 
right to sever the ties: a right to die? Which activities are essential to identity and person-
ality formation? Does foxhunting qualify? Why?

Legal, political, and philosophical approaches to privacy have tried to clarify such 
ambiguities by devising taxonomies and typologies, addressing conceptual differences 
between privacy and other rights (e.g. equality, property, autonomy, liberty, dignity, inti-
macy, anonymity, confidentiality, seclusion, secrecy, and security), and offering norma-
tive evaluations of privacy policy and adjudication in various jurisdictions.3 Having long 
pondered the matter, Dean Robert Post sums it up succinctly:

Privacy is a value so complex, so entangled in competing and contradictory dimensions, so 
engorged with various and distinct meanings, that I sometimes despair whether it can be 
usefully addressed at all. (2001: 2087)

A persistent challenge has been the changing meaning of privacy from one social context 
to the next, not least in the eye of the law. Ironically, to date, contributions of sociology, 
a discipline concerned with social contexts of meaning-constitution, have been marginal. 
Despite valuable analyses of privacy from social-psychological, institutional, or network 
perspectives,4 we are yet to account for the multiplicity of meaning and contingent legal 
determination of privacy in terms of transformation of societal structures.

Using Warren and Brandeis’ (1890) formative conception of privacy as a reference 
point, this article draws on Durkheim, Simmel, and Luhmann to ground the rise and 
evolution of the right to privacy in dynamics of functional differentiation. Shifting the 
debate from the ‘individual/society’ dichotomy to the boundary tensions between func-
tionally differentiated social systems, it demonstrates functional relevance as the 
excluded middle in the ‘public/private’ binary in both privacy conflicts and their legal 
resolution.

Privacy as Selective Self-presentation

Warren and Brandeis’ The Right to Privacy (1890) is often cited as the first call, in the 
USA, to recognize privacy as a distinct and irreducible right.5 Treating privacy as a gen-
eral right to the ‘immunity of the person’, they based the necessity of its legal recognition 
on the growing importance of ‘solitude’ and ‘retreat’ in the face of increasing ‘intensity 
and complexity of life’. This, of course, was not a call for creation ex nihilo. The com-
mon law had institutionalized some aspects of privacy, albeit not in that name. Over time, 
the meaning of protection of the individual in his person and property had been expanded, 
from initial protection of the body and tangible property against battery, destruction, and 
theft, to one’s spiritual, emotional and sensory nature, reputation, goodwill, confidence, 
trade secrets, trademarks, and products of the mind. But advances in technology and 
sensationalist journalism, Warren and Brandeis believed, had rendered such protections 
obsolete. In a society of strangers with rapidly changing communication technology, 
‘whisper[s] in the closet’, could be ‘proclaimed from the house-tops’. A new foundation 
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was required to extend previously existing protections to ‘personal appearance, sayings, 
acts and personal relations, domestic or otherwise’. The individual required protection 
for her ‘inviolate personality’, not only in contractual and confidential relations, but also 
‘against the world’ (1890: 207, 196, 195, 213, 205).

While Warren and Brandeis are often remembered for their emphasis on privacy as a 
‘right to be let alone’, they perhaps provide the first conception of privacy as a commu-
nicative right: a right to selective self-presentation; to control how, when, where, and to 
whom particular aspects of one’s life and personality are communicated. Since then, a 
persistent challenge has been to find this principle of selection, explain its variation from 
one social context to the next, and find a legal ground for its control by the individual. 
This article seeks the answer in structural transformations of modern social communica-
tions and legal recognition thereof.

Moral Individualism and Division of Labour

Durkheim did not explicitly address the question of privacy and its relation to social 
communication, but he initiated inquiry into structural conditions that augment respect 
for individual rights in modern times. While moral and political philosophy sought the 
explanation in enlightenment and economics fell back on satisfaction of individual 
needs, Durkheim saw ‘moral individualism’ as a ‘collective representation’, a reality sui 
generis. To understand its form and content, he insisted, we had to examine the constitu-
tion of society, not the state of individual consciousness.

That promising beginning, however, did not yield adequate description of the under-
lying structural transformations. Committed to an hypostatized conception of society, 
Durkheim downplayed the radical implication of functional differentiation. He noted 
that ‘collective consciousness’ began to lose its religious content, and temporal life was 
gradually released from rigid codes of conduct, as increasing size, density, and division 
of labour differentiated economy, politics, and other societal functions from religion. Yet, 
he still saw society as a moral unity. Making an analogy between our ‘feeling of horror’ 
at the sight of an attempt on an individual’s ‘life … liberty … and honour’, and that of a 
‘believer’ seeing his ‘idol profaned’, he treated ‘moral individualism’ as a secular proxy 
for religion: ‘the only tie which binds us all to each other’ (1973[1898]: 46, 53).

Acknowledging other ‘collective representations’, i.e. other ways that ‘society con-
ceives of itself and the world that surrounds it’ (1982[1901]: 40), Durkheim did not see 
them on a par with morality. He failed to account for the rise of ‘moral individualism’ in 
a context of multiplicity of our societal bonds, and absence of a unified hierarchy among 
them.

Secrecy and Group-affiliation

Simmel helps us take two important steps in that direction. Extrapolating from his analy-
sis of ‘secrecy’, we can ground the increasing significance of privacy in the fragmentary 
character of modern individuality, and account for this fragmentation in terms of trans-
formation of the pattern of group-affiliation (Simmel, 1950: 330). While group-forma-
tion is possible only through reduction of individuals to exemplars of abstract categories, 
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no category can fully represent an individual. Indebted to each category, the individual 
eludes them all. Thus, as concentric group-affiliation, based on membership in corporate 
bodies, is replaced with participation, ‘as an individual’, in intersecting groups, partak-
ing in a group becomes simultaneously a confrontation with it (Simmel, 1955[1922]: 
138–40). Amidst ‘relentless’, ‘one-tracked and monopolistic’ claims and counterclaims 
of heterogeneous groups (Simmel, 1950: 121), unique personalities can survive only in a 
play of shadow and light, rather than full publicity.

This, of course, is not a solitary achievement. Smooth navigation in this intricate web 
requires generalized tact and discretion; collective respect for the ‘ideal sphere’ sur-
rounding ‘every human being’ (Simmel, 1950: 321). As requirements of courtesy, civil-
ity and discretion, initially developed for sociability among royal courtiers of diverse 
social origins, expand to the rest of society (Elias, 2000[1939]), respect, honor, and dig-
nity, initially privileges of high social status, become generalized expectations. Today 
everyone expects respect for their public face, as everyone is expected to have one worth 
protecting (Whitman, 2004). The distinction between ‘back-stage’ and ‘front-stage’ and 
the arts of impression management (Goffman, 1959) become universal conditions of 
sociation.

Simmel’s second, often neglected, contribution to this debate lies in his emphasis on 
the autonomy and objectification of cultural forms, the background against which 
secrecy, as a social form, ‘receives and releases contents’ (1950: 335). This development 
takes us beyond secrecy to privacy; from conflicting claims of intersecting groups to 
incommensurability of social worlds.

Akin to Kant’s a priori categories of cognition, cultural forms function as gestalts for 
selection of certain elements from the raw material of experience and their retention as 
recognizably meaningful events. Objectification of these forms and their independence 
from subjective states of individual consciousness ‘decisively differentiate[s] the quanta 
of knowledge and ignorance necessary for confidence’ in modern society:

The modern merchant … the scholar … the leader of a political party … all these know … only 
exactly that and no more about their partner which they have to know for the sake of the 
relationship they wish to enter. (Simmel, 1950: 319)

This decisive differentiation has become possible by the ‘fundamental circularity’ of 
cultural forms in modern times. Each form has become a world unto itself, able ‘to shape 
the totality of contents into a self-contained, irreducible world of experience’ (Levine, 
1971: xxxiii, xvii). Legal precepts are valid only by reference to other legal precepts, 
scientific propositions with reference to other scientific proposition, etc. If each group 
sees the individual ‘as if through a veil’ (Simmel, 1971[1908]: 11), one may say each 
cultural form casts a unique veil upon the entire world.

Thus, what we have to know and ignore about one another varies, not only as we 
move from one group to another, but also as we shift our frame of reference from the 
world of economy to that of science or politics. It is by means of attribution of events to 
these worlds that social contexts are made meaningful, and actors and groups, as well as 
their motives and interests, are constituted (see Mills, 1963). For example, differential 
attribution of abortion to the healthcare system, religion, or the economy yields radically 
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different constitutions of involved actors, from pregnant women and physicians, to 
funders and bombers of abortion clinics. Privacy conflicts and their legal resolution 
should be examined against a backdrop of functional differentiation and interpenetration 
of these worlds.

Privacy and Functional Differentiation

Luhmann’s critical contribution to this task is his attention to the most fundamental prob-
lem of social communication: selection. He rightly notes that since the horizon of possible 
meanings is always broader than any communication can actualize, even the simplest and 
most fleeting social communication requires a principle for self-selection and boundary-
formation, a standard by which it can set itself apart from its environment. The challenge 
of social communication, therefore, is to manage the relation between a ‘selectively 
restricted order and the openness of other possibilities’ (Luhmann, 1990: 25).

This insight allows us to ground the polysemic character of privacy in the divergence 
of principles of selection among functionally differentiated social communication sys-
tems, both ‘vertically’ and ‘horizontally’. No longer required to implement organiza-
tional programmes or abide by societal expectations, interaction systems allow forms of 
intimacy irreconcilable with organizational or societal expectations; organizations stabi-
lize improbable modes of collective conduct without either societal consensus or moral 
commitment of their members; and, free from requirements of mutual perception or spe-
cific criteria of membership, societal systems include all communications that employ 
their system-specific codes for communication selection (Luhmann, 1982: 77–9).

Not only can interaction systems, organizations and societal systems operate without 
regard to communicative requirements of one another, but also, and, more importantly, 
each societal system can select and connect communications without considering stand-
ards of other societal systems. In fact, increasing complexity of social communication in 
modern times is due to the absence of a unified hierarchy among societal systems. While 
communications in one system can induce reaction in others, the self-referential opera-
tion of system-specific codes excludes any simple input/output relation between societal 
systems. Politics no longer needs divine justification, nor does religion demand alle-
giance by the sword; neither can set the frame of reference for the economy, art, or sci-
ence. Legal immoralities and moral illegalities emerge alongside blasphemous truths and 
false articles of faith.

Variously described as liquid, reflexive or high modernity, late capitalism or postmod-
ern condition (Bauman, 2000; Beck et al., 1994; Jameson, 1991; Lyotard, 1984), this 
structural condition dates at least to pre-revolutionary France. The response to the ques-
tion: ‘who is specially authorized to speak on behalf of society?’ has long been: ‘many 
and therefore no one’ (Luhmann, 1987: 103). And here lies the fundamental reason for 
the polysemic character of privacy: multiple and heterarchic system-references for every 
event and contingency of the public/private distinction pertinent to each system.

For example, if an event is made meaningful using the code ‘legal/illegal’, it belongs 
to the legal system, and thus can trigger further events in that system, even if it has taken 
place in the intimacy of one’s bedroom. Observed in terms of its newsworthiness or 
entertainment potentials, the event can activate further events in the media. If the involved 



956 Sociology 46(5)

parties require medical care, and the code ‘health/illness’ is evoked, then further events 
in the healthcare system ensue. As the attribution of events shifts from one system to 
another, the principle of communication selection changes; so does the scope of one’s 
privacy, as control over selective self-presentation.

Therefore, to theorize privacy with an adequate range of empirical applicability one 
must move from first-order observations, concerning what privacy is, to second-order 
observations concerning how privacy is observed. Here observers are neither individual 
persons, with unique dispositions and preferences, nor organizations with specific mem-
bership criteria. Notwithstanding the worth of such investigations, the primary focus of 
this article is societal systems and their universally applicable ‘codes’, which can consti-
tute events and actors and cut across organizations and networks.

The contention here is that privacy conflicts arise when an event in one social system 
becomes relevant, arguably without justification, to selection of communication in 
another system; e.g. when love-affairs become thematic in evaluating professional com-
petence; health conditions become relevant to securing a bank loan; or sexual orienta-
tions become relevant to employment. The public or private nature of communication is 
not determined by its content, i.e. whether it involves secrets, embarrassing or confiden-
tial information, or merely trivial daily transactions; rather, by its functional relevance to 
the social system in question. Thus, if the love-affair involves one’s subordinate, the 
health condition undermines one’s ability to be party to a contract, and the employer hap-
pens to be the Catholic Church, the system-reference and functional relevance of com-
munication change and so do the legal contours of privacy.

Functional differentiation excludes seamless transmission of information between 
social systems. Equally impossible, however, is their total disjunction. Interaction sys-
tems emerge against societal backgrounds and society would be impossible without 
interactions. The economic system cannot fully function without laws of contract and 
property, nor can the political system without the mass media and opinion polls. Yet, 
there is no societal chain of means and ends among these differentiated systems, only a 
loose degree of compatibility (Luhmann, 1982: 79). The right to privacy, this article 
contends, is a principle for such compatibility. Here lie both its irreducibly societal func-
tions and its relationship to the right to equality.

Societal Functions of Privacy and Equality

Again, Luhmann’s account of the emergence of the institution of rights sets the stage. 
Briefly, as long as social inclusion is automatically guaranteed by virtue of fixed social 
position, individuals are not ‘rights-bearing entities’, and the institution of human rights 
has no place in regulating social life. Dissolution of the stratified order puts an end to 
homogenous, total, and ineluctable social inclusion and exclusion. ‘It is no longer groups 
of people that are being differentiated but types of communication’ (Verschraegen, 2002: 
264, 266, italics in original).

The institutions of subjective, civil, and later human rights emerge in this context. 
They function as principles of social inclusion and safeguards against external interfer-
ence with operations of newly emerging functionally differentiated societal systems. In 
fact, a ‘radical privatization’ plays an essential role in transition to modernity. Leaving to 
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the individual certain decisions concerning property, ultimate belief, occupation, and 
marriage undermines ascription of entire persons or households to only one stratum and 
further compartmentalizes economy, religion, politics, and family. Thus, capital accumu-
lation can continue with no regard to religious or moral expectations about surplus dis-
tribution or fear of arbitrary political acquisition (Luhmann, 1982: 129). Private rights 
are also essential to functional differentiation of the political system and centralization of 
the state, as they prevent politicization of religious and economic activities (Thornhill, 
2011: 164–7).

If assigning certain decisions to the private realm initially undercut the stratified order 
and paved the way to functional differentiation, today privacy is necessary to protect dif-
ferentiated systems from their own totalitarian tendencies. In other words, functional 
differentiation is both a condition of and a threat to privacy. Without the possibility of 
partial and contingent inclusion in societal systems, claims-making in terms of privacy 
would be unthinkable, as in stratified societies or under totalitarian and theocratic 
regimes. Yet, functional differentiation poses serious threats to privacy on its own. The 
universal scope of each societal system renders every event potentially relevant to it. But 
each system can code the event only in one dimension of its various possible meanings. 
The political system, economy, science, and mass media can reduce every event to mat-
ters of power, money, truth, or news and entertainment, respectively.

Thus, as a constitutionally guaranteed right, privacy can be seen as a ‘self-limitation 
of politics’. Prohibition of political interference in legally recognized private spheres 
relieves the political system from decision-making on a wide range of issues, which 
could only be implemented through crude coercive measures (Verschraegen, 2002: 272). 
Privacy of ultimate beliefs and intimate relations, for example, in addition to protecting 
the individual, unburdens the political system from surveillance of populations in their 
homes and inquiry as to the nature of their thoughts and most of their intimate relations. 
Other societal systems, such as the economy, science, and education can continue their 
operations without conditioning their information selection on individual decisions in 
those realms.6

Yet, there is a caveat. Despite crumbling of the old stratified order, a peculiar asym-
metry persists between social inclusion and exclusion. While further advantages of par-
tial social inclusions are only probable, contagious and totalizing effects of some social 
exclusions are certain (Luhmann, 2004: 489). Abiding by the law does not ensure 
employment, but a criminal conviction puts some career options forever beyond one’s 
reach. The right to equality limits this contagious effect by providing a ‘principle of 
selective indifference’ (Verschraegen, 2002: 278, italics in original). It promises that in 
the process of social inclusion only functionally relevant communicative capacities are 
considered. Thus, all with the ability to pay expect equal access to the market; all within 
a certain jurisdiction expect equal access to the law; and all with the ability to learn 
expect access to public education; regardless of faith, political affiliation, skin-color, 
gender and the like. Of course, contracts go to lowest bidders; prior convictions affect 
sentencing; and university admissions depend on examination scores; at least, that is the 
expectation.

It is no accident that privacy conflicts arise as the right to equality expands to formerly 
excluded groups.7 Some practices, once considered abnormal, immoral, superstitious, 
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irrational, or illegal, are now treated as expressions of taste or cultural difference. At the 
same time, personal information has become available to others’ fingertips as never 
before. The 19th-century world of ‘secrecy’ and ‘prudery’, the world of ‘closed doors 
and drawn blinds’ has given way to a world of ‘one-way mirrors’ and ‘all-seeing eyes’ 
(Friedman, 2007: 272). As the possibilities of secrecy for individuals vanish, concerns 
for privacy soar. At the same time, the more robust are privacy protections, the less secre-
tive personal information may become, as has been the case with political and religious 
beliefs, abortion, and homosexuality. Stabilized expectations of equality come to rely 
less on secrecy and more on privacy; i.e. system-specific public/private distinctions that 
ensure indifference towards irrelevant information in each setting.

The societal functions of the right to privacy, therefore, lie in its selection achieve-
ment.8 By limiting the range of relevant information to the task at hand, the right to pri-
vacy reduces the complexity of communication in each social system, and simultaneously 
increases its variety and complexity at the societal level. A principle for complexity 
reduction, it provides structures for building further complexity.

Privacy protections create a web of ‘structural couplings’ (Luhmann, 1992), i.e. 
mechanisms for mutual conditioning, among social systems.9 While no system can oper-
ate beyond its own boundaries, i.e. control operations of other systems, structural cou-
plings allow self-referential systems to take certain features of one another into account 
and rely on them for their own operations. Hence, statutes are drafted, litigation pro-
cessed, news and entertainment produced, financial transactions completed, health ser-
vices provided, scientific research on human subjects conducted and disseminated, etc., 
all taking into account different selective potentials of information in other systems, i.e. 
risk of lawsuits for privacy violations. The result is a degree of loose compatibility 
among self-referential systems, without presupposing a common reference scheme, or an 
overarching moral order among them.

Likewise, privacy protections allow individuals to count on the private/public distinc-
tion specific to each social system and employ that in their communications. Thus, one 
can expect inquiry about one’s medical history as part of hospital admissions, but off 
limits in job interviews or college applications; mandatory drug-testing as part of profes-
sional sports competition but off limits in buying property or applying for passports.

As our ability to forget the past and filter alternative presents diminishes, privacy pro-
tections offer the temporary amnesia necessary for selection of relevant communications. 
They form part of the common background of schematized contingency which provides 
entrance and exit rules for otherwise unlikely interaction-partners to navigate this increas-
ingly intricate web of communications. At the same time, they allow self-referential 
social systems to condition their operations to the noise of other towers of Babel. While 
there may be functional equivalents to privacy, modern society cannot do away with pri-
vacy’s multiple functions and keep the totalitarian tendencies of its societal systems at 
bay. In the midst of contemporary complexities, privacy may be a canary in the mine.

Sociology of Privacy and Privacy Jurisprudence

The above discussion grounded the polysemic character of privacy in the functional dif-
ferentiation of social communication systems and paradoxes of their self-reference. It is 
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now time to see if this factor bears on legal determinations of the meaning of privacy in 
concrete situations. Since such decisions are made by the courts, the response requires 
analysis of privacy jurisprudence.

The following case-law examples from the US Supreme Court and the ECtHR involve 
balancing privacy claims against three other legally recognized interests: promotion of 
public morality; crime prevention and public safety; and freedom of expression.10 Of 
primary concern is not the validity or legitimacy of court decisions, but the construction 
of legal grounds for their justification. The discussion does not address how courts 
should balance privacy against other values and interests. Rather, it examines how such 
balancing acts are grounded in the law. Notwithstanding judges’ moral and political 
commitments, the analysis remains at the level of legal argumentation. It asks if and how 
legal justifications for selective validation of privacy claims are related to functional 
differentiation.

Privacy vs. Protection of Public Morality

In Bowers (1986), a divided US Supreme Court upheld criminal sodomy laws by accept-
ing ‘majority sentiments’ concerning the immorality of homosexuality as a ‘rational 
basis’ for legislation. Extending constitutional protection to homosexuality, ‘with no rec-
ognizable roots in the language or the design of the Constitution’, the Court held, would 
require a political rather than judicial decision.11 Lawrence (2003) overruled Bowers. 
Relying on its own abortion jurisprudence, decriminalization of homosexual conduct by 
a majority of American states and many countries including the UK, and the ECtHR rul-
ings, the Court held:

The fact that the governing majority in a State has traditionally viewed a particular practice as 
immoral is not a sufficient reason for upholding a law prohibiting the practice.12

The liberty protected in the Constitution was declared broad enough to allow homosex-
ual persons to decide expressions of sexuality in their intimate relations.

Notwithstanding conflicting views in society about the legitimacy and limits of moral 
politics, such contradictory rulings are made possible by a conflict within the law concern-
ing the functional relevance of morality to legislation. On the one hand, in liberal democra-
cies some moral beliefs of minorities are entitled to legal protection. Therefore, the law 
cannot simply announce a majority morality as the morals of the nation; on the other hand, 
promotion of public morality remains a legally recognized state function and many morally 
grounded laws, e.g. prohibition of bigamy, bestiality, or adult incest, are still on the books.

To the extent that purely moral communications are denied functional relevance to the 
law, individuals are left to make decisions about their own lives ‘without public scrutiny 
and in defiance of the contrary opinion of the sovereign or other third parties’.13 This 
involves recognizing the individual as ‘belong[ing] to himself and not others or to soci-
ety as a whole’.14 A result is further differentiation of both social systems and individu-
als’ multiple personas and new challenges for their interpenetration. Conversely, making 
moral values directly relevant to determination of legal norms fuels moral conflicts with-
out providing legal grounds for their adjudication.
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Privacy vs. Crime Prevention and Promotion of Public Safety

In Gillan and Quinton (2010) the ECtHR decided for privacy against stop-and-search 
powers of the police under sections 44 and 45 of the UK Terrorism Act (2000):

The use of the coercive powers conferred by the legislation to require an individual to submit 
to a detailed search of his person, his clothing and his personal belongings amounts to a clear 
interference with the right to respect for private life. 15

The question was whether such interference with private life without reasonable suspi-
cion of wrongdoing was legal. Based on statistics of searches conducted under the Act, 
the Court observed a clear risk of prejudicial treatment of racial minorities. In the most 
recent report, from 2006/7 to 2007/8, while the overall number of searches increased by 
215 per cent, the rise for Blacks was 322 per cent, for Asians 277 per cent, and for Whites 
185 per cent. ‘[N]one of the many thousands of searches had ever related to a terrorism 
offence.’ The Court concluded that, ‘the breadth of the discretion conferred on the indi-
vidual police officer’, by the Act, was ‘neither sufficiently circumscribed nor subject to 
adequate legal safeguards against abuse’.16

In Uzun (2010), however, the Court allowed covert surveillance through the use of 
GPS in information gathering in criminal investigation of several bomb attacks. Although 
such measures ‘amounted to an interference with … private life’, they were deemed ‘in 
accord with the law … [which] provided sufficient guarantees against abuse’. Thus, the 
interference was found in the ‘interests of national security and public safety, the preven-
tion of crime and the protection of the rights of the victims’.17

At issue here is the functional relevance of political power to legal determination of 
the scope of Convention rights. Any suspension or limitation of fundamental rights guar-
anteed by the Convention must accord with legal standards rather than political 
expediency.

In matters affecting fundamental rights it would be contrary to the rule of law, one of the basic 
principles of a democratic society enshrined in the Convention, for a legal discretion granted to 
the executive to be expressed in terms of an unfettered power.18

Privacy vs. Freedom of Expression

In Peck (2003), the ECtHR decided for privacy against freedom of expression when 
CCTV footage of Peck’s attempted suicide on a public street was broadcast without 
adequate masking of his identity. The Court reasoned that, though the applicant ‘was in 
a public street … he was not there for the purposes of participating in any public event 
and he was not a public figure’. Public broadcast of his image ‘far exceeded any expo-
sure to a passer-by or to security observation … [he] could possibly have foreseen’.19 
Thus, without his consent, the media should not have disclosed his identity pursuant to 
their legitimate purpose of reporting alleged efficiency of CCTV in crime prevention.

Privacy also won the day in Von Hannover (2004) when unauthorized photos of a 
member of Monaco’s royal family were publicized. Since the photographed events had 
no relevance to her ‘public function’, the Court held:
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The public does not have a legitimate interest in knowing where the applicant is and how she 
behaves generally in her private life even if she appears in places that cannot always be 
described as secluded and despite the fact that she is well known to the public.20

Freedom of expression came out ahead, however, in White (2006) when a report, ‘bal-
anced’ and in ‘good faith’, about the illegal activities of Olof Palme’s alleged assassin 
was published. This time, since the applicant was already well known and the matter was 
of ‘serious public interest and concern’, the Court saw ‘little scope for restricting the 
communication of information’.21

In each of the latter three cases ‘the decisive factor in balancing privacy against free-
dom of expression’, was contribution of publicity to a ‘debate of general interest’, in a 
democratic society. Here the Court made an important distinction between two functions 
of the media: a) ‘watchdog’ of democratic society; and b) source of ‘entertainment’ or 
‘curiosity’ satisfaction for ‘a particular readership’.22 While the first function could 
trump privacy, the Court held, privacy outweighed the second.

Privacy jurisprudence is still in its infancy. Yet, a gravitational axis may be emerging 
in rendering justice, i.e. treating like cases alike, at least at some highest courts of appeal. 
Functional relevance seems a universal, albeit implicit, emergent standard in judicial 
account-giving across diverse privacy conflicts. Of course, neither better privacy protec-
tions nor sound and consistent adjudication can permanently fix the boundaries of social 
systems. Structural drifts of social communications constantly alter system boundaries 
and generate new tensions between them; new privacy conflicts emerge; the line between 
legal and illegal is muddled; and, once again, the courts are called upon to determine 
what is public and private in the eye of the law.

That is how, over the last century, new privacy rights have emerged alongside new 
‘intrusions’ into zones previously considered private. Until the 1970s, e.g. domestic 
violence against women was shielded by the law in the name of privacy of the family 
and harmony of domestic life (Siegel, 1996). Today, however, in many western coun-
tries privacy of intimate relations is recognized alongside the actionability of marital 
rape, domestic violence, and child abuse. While privacy protections in certain deci-
sions concerning one’s body and mind have expanded beyond white, heterosexual, 
sound-minded males of the upper classes, elites seem to have lost to the media some 
of their earlier control over communication of personal information. Legal distinc-
tions between multiple functions of the media as well as differentiation of function-
ally relevant and irrelevant aspects of public figures’ lives may restore some of that 
control.

Finally, like other laws, legal protections of privacy can structure normative expecta-
tions; they cannot determine behaviour. The degree to which such expectations fail is 
indicated by proliferation of privacy conflicts and the sporadic character of legal 
responses to them. Yet, confidence in the possibility of legal redress absorbs much of the 
risk of factual privacy violations. As long as generalized normative expectations of pri-
vacy persist, blatant privacy violations or inconsistencies in adjudication can be 
endured.23 That may explain the apparently widespread blasé attitude toward unforesee-
able consequences of cyberspace transactions and public surveillance, alongside height-
ened sensitivity to protection of privacy.



962 Sociology 46(5)

Conclusion

Privacy concerns are as empirically ubiquitous as they have been theoretically elusive. 
Devoid of a general sociological theory of society, previous attempts at theorizing pri-
vacy could not account, in terms of transformation of societal structures, for the polyse-
mic character of privacy and its contingent legal determination. Grounding both in 
functional differentiation of social communications, this article showed the irreducibly 
societal functions of privacy as a structural coupling between self-referential social sys-
tems. It demonstrated a common denominator among privacy conflicts and an emergent 
standard for their legal resolution.

While privacy debates often rely on the individual/society distinction, this article 
examined privacy at the border of differentiated social systems. Privacy conflicts were 
observed as disputes over the system-reference of events and functional relevance of 
communication. Functional relevance appeared to perform the alchemy of turning ‘pri-
vate’ events into ‘public’ ones, or ‘reasonable limitations’ of privacy into ‘unwarranted 
violations’, and vice versa.

This approach can bring some coherence to the field across academic disciplines and 
levels of analysis. Emergence of privacy conflicts in everyday life; connection of such 
episodes to operations of the legal system (through formal complaints, police reports, 
legal briefs, etc.); legal resolution of such conflicts; and finally the role of such resolu-
tions in shaping future privacy claims, all can be examined with a single focus: func-
tional relevance of communication. If fruitful, such investigations can help bridge the 
gap between legal and sociological investigations of privacy. They may inspire compara-
tive examination of privacy policy and jurisprudence in terms of stages, sequences, and 
paradoxes of functional differentiation. In turn, they can put contributions of sociology 
in general, and social systems theory in particular, at the disposal of reflexive theories of 
law in conceptual and doctrinal innovations concerning privacy.
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Notes

 1 In addition to Article 12 of the Universal Declaration of Human Rights (1948), Article 8 of the 
European Convention on Human Rights (1950), and Article 17 of the International Covenant 
on Civil and Political Rights (1966), explicit or implicit constitutional protections for privacy 
exist in countries as diverse as Bulgaria, Brazil, Canada, Chile, Denmark, Estonia, Finland, 
France, Germany, Hungary, India, Italy, Japan, Russia, South Africa, South Korea, Turkey, 
and the USA. Statutory protections of privacy abound in many other countries. While there 
is no law or tort of privacy in the UK, since the incorporation of ECHR by the Human Rights 
Act (1998) the courts are required to take Convention rights, including privacy, into account 
in developing the common law.

 2 P.G. and J.H. v. the United Kingdom, no. 44787/98, § 56, ECHR 2001.
 3 See e.g. Bignami (2007); Bloustein (1964); Bostwick (1976); Buxton (2009); Cloud (1996); 

Etzioni (1999); Gavison (1980); Greene (2010); Henkin (1974); Markesinis et al. (2004); 
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Phillipson (2003); Posner (2008); Prosser (1960); Samuelson (2000); Solove (2009); Westin 
(1967); Whitman (2004).

 4 See e.g. Bates (1964); Fried (1968); Murphy (1984); Post (1989); Rosen (2000); Schoeman 
(1992); Schwartz (1968); Strahilevitz (2005).

 5 A similar argument had been made by Godkin in 1880. See Harvard Law Review (1981).
 6 Organizational privacy policies can be examined in this light.
 7 Between 1953 and 1969, roughly corresponding to the civil-rights movements era, ‘privacy’ 

appears in 107 opinions of the US Supreme Court, compared to 88 times in its previous 166 
years of history (Lane, 2009: 153).

 8 On the societal function of law see Luhmann (1985: 78).
 9 For more detailed accounts of structural couplings see Moeller (2006: 18–20, 37–9); Nobles 

and Schiff (2006: 216–24).
10 A thorough analysis of matters of fact and law in these examples is beyond the limits of this 

article. The cost of brevity is the suggestive character of the exercise, an invitation to system-
atic investigation of privacy conflicts and jurisprudence in this vein.

11 Bowers v. Hardwick, 478 U.S. 186, 191–195 (1986).
12 Lawrence v. Texas, 539 U.S. 558, 577 (2003).
13 Bellotti v. Baird, 443 U.S. 622, 655 (1979) (Stevens, J., Concurring).
14 Thornburgh v. American College of Obstetricians & Gynecologists, 476 U.S. 747, 777 (1986) 

(Stevens, J., Concurring).
15 Gillan and Quinton v. the United Kingdom, no. 4158/05, § 63, ECHR 2010.
16 Supra, §§ 46, 84, 83, 87.
17 Uzun v. Germany, no. 35623/05, §§ 52, 69, 77, ECHR 2010.
18 Supra at 15, § 77.
19 Peck v. the United Kingdom, no. 44647/98, § 62, ECHR 2003.
20 Von Hannover v. Germany, no. 59320/00, § 77, ECHR 2004.
21 White v. Sweden, no. 42435/02, § 29, ECHR 2006.
22 Supra at 20, §§ 76, 63, 65.
23 In 1968 the US allowed wiretapping for 26 crimes. In 1996 the number was 95 (Rosen, 

2000:37), and likely more today. Initially the US post 9/11 data-mining programs were seen 
to violate EU privacy standards. The 2010 Privacy & Human Rights Report, funded by the 
European Commission, however, shows alarming privacy violations such as general surveil-
lance, unwarranted stop-and-search, communication interception, workplace monitoring and 
data-sharing between governments and corporations.

References

Bates AP (1964) Privacy – a useful concept? Social Forces 42(4): 429–34.
Bauman Z (2000) Liquid Modernity. Cambridge: Polity.
Beck U, Giddens A and Lash S (1994) Reflexive Modernization: Politics, Tradition and Aesthetics 

in the Modern Social Order. Stanford, CA: Stanford University Press.
Bignami F (2007) European versus American liberty: A comparative privacy analysis of antiter-

rorism data mining. Boston College Law Review 48(3): 609–98.
Bloustein EJ (1964) Privacy as an aspect of human dignity: An answer to Dean Prosser. New York 

University Law Review 39: 962–1007.
Bostwick GL (1976) A taxonomy of privacy: Repose, sanctuary, and intimate decision. California 

Law Review 64(6): 1447–83.
Buxton R (2009) Private life and the English judges. Oxford Journal of Legal Studies 29(3): 413–25.
Cloud M (1996) The Fourth Amendment during the Lochner era: Privacy, property, and liberty in 

constitutional theory. Stanford Law Review 48(3): 555–631.



964 Sociology 46(5)

Durkheim E (1973[1898]) Individualism and intellectuals. In: Bellah RN (ed.) Emile Durkheim on 
Morality and Society. Chicago: University of Chicago Press, 43–57.

Durkheim E (1982[1901]) The Rules of Sociological Method. New York: The Free Press.
Elias N (2000[1939]) The Civilizing Process: Sociogenetic and Psychogenetic Investigations. 

Oxford: Blackwell.
Etzioni A (1999) The Limits of Privacy. New York: Basic Books.
Fried C (1968) Privacy. Yale Law Journal 77: 475–93.
Friedman LM (2007) Guarding Life’s Dark Secrets: Legal and Social Control over Reputation, 

Propriety, and Privacy. Stanford, CA: Stanford University Press.
Goffman E (1959) The Presentation of Self in Everyday Life. New York: Doubleday Anchor.
Gavison R (1980) Privacy and the limits of law. Yale Law Journal 89: 421–71.
Greene J (2010) The so-called right to privacy. UC Davis Law Review 43: 715–47.
Harvard Law Review (1981) The right to privacy in nineteenth century America. Harvard Law 

Review 94(8): 1892–910.
Henkin L (1974) Privacy and autonomy. Columbia Law Review 74(8): 1410–33.
Jameson F (1991) Postmodernism, or, the Cultural Logic of Late Capitalism. London: Verso.
Lane FS (2009) American Privacy: The 400-Year History of Our Most Contested Right. Boston, 

MA: Beacon Press.
Levine DN (1971) Introduction. In: Levin DN (ed.) Georg Simmel: On Individuality and Social 

Forms. Chicago: University of Chicago Press, ix–lxv.
Luhmann N (1982) Differentiation of Society. New York: Columbia University Press.
Luhmann N (1985) A Sociological Theory of Law. London: Routledge & Kegan Paul.
Luhmann N (1987) The representation of society within society. Current Sociology 35(2): 101–8.
Luhmann N (1990) Essays on Self-reference. New York: Columbia University Press.
Luhmann N (1992) Operational closure and structural coupling: The differentiation of the legal 

system. Cardozo Law Review 13: 1419–41.
Luhmann N (2004) Law as a Social System. Oxford: Oxford University Press.
Lyotard JF (1984) The Postmodern Condition: A Report on Knowledge. Minneapolis, MN: Uni-

versity of Minnesota Press.
Markesinis B, O’Cinneide C, Fedtke J and Hunter-Henin M (2004) Concerns and ideas about the 

developing English law of privacy. American Journal of Comparative Law 52(1): 133–208.
Mills CW (1963) Situated actions and vocabularies of motive. In: Horowitz IL (ed.) Power, Poli-

tics, People: The Collected Essays of C Wright Mills. New York: Ballantine Books, 439–52.
Moeller HG (2006) Luhmann Explained: From Souls to Systems. Chicago: Open Court.
Murphy RF (1984) Social distance and the veil. In: Schoeman FD (ed.) Philosophical Dimensions 

of Privacy: An Anthology. Cambridge: Cambridge University Press.
Nobles R and Schiff D (2006) A Sociology of Jurisprudence. Oxford: Hart Publishing.
Phillipson G (2003) Transforming breach of confidence? Towards a common law right of privacy 

under the Human Rights Act. Modern Law Review 66(5): 726–58.
Posner RA (2008) Privacy, surveillance, and law. University of Chicago Law Review 75(1): 245–60.
Post RC (1989) The social foundations of privacy: Community and self in the common law tort. 

California Law Review 77(5): 957–1010.
Post RC (2001) Three concepts of privacy. Georgetown Law Journal 89: 2087–98.
Privacy International (2010) European Privacy and Human Rights Report. Electronic Privacy 

Information Center, and the Center for Media and Communications Studies. Available at: 
https://www.privacyinternational.org/ephr

Prosser WL (1960) Privacy. California Law Review 48(3): 383–423.
Rosen J (2000) The Unwanted Gaze: The Destruction of Privacy in America. New York: Random 

House.



Baghai 965

Samuelson P (2000) Privacy as intellectual property? Stanford Law Review 52: 1125–73.
Schoeman FD (1992) Privacy and Social Freedom. Cambridge: Cambridge University Press.
Schwartz B (1968) The social psychology of privacy. American Journal of Sociology 73(6): 741–52.
Siegel RB (1996) ‘The rule of love’: Wife beating as prerogative and privacy. Yale Law Journal 

105: 2117–207.
Simmel G (1950) The Sociology of Georg Simmel. Wolff KH (ed.) New York: The Free Press
Simmel G (1955[1922]) Conflict and the Web of Group-Affiliations. New York: The Free Press.
Simmel G (1971[1908]) How is society possible? In: Levine DN (ed.) Georg Simmel: On Individu-

ality and Social Forms. Chicago: University of Chicago Press.
Solove DJ (2009) Understanding Privacy. Cambridge, MA: Harvard University Press.
Strahilevitz LJ (2005) A social networks theory of privacy. University of Chicago Law Review 

72(3): 919–88.
Thornhill C (2011) A Sociology of Constitutions: Constitutions and State Legitimacy in Historical-

Sociological Perspective. Cambridge: Cambridge University Press.
Verschraegen G (2002) Human rights and modern society: A sociological analysis from the per-

spective of systems theory. Journal of Law and Society 29(2): 258–81.
Warren SD and Brandeis LD (1890) The right to privacy. Harvard Law Review 4(5): 193–220.
Westin AF (1967) Privacy and Freedom. New York: Atheneum.
Whitman JQ (2004) The two western cultures of privacy: Dignity versus liberty. Yale Law Journal 

113: 1151–221.

Katayoun Baghai holds a PhD in Sociology from McGill University, Montréal.

Date submitted February 2011
Date accepted April 2012


